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JOHN R. CLINE, PLLC 
ATTORNEYATLAW 	 7iJ1fi JUl -9 PIt q: 25 

P. O. Box 15476 E:,VIR. APPEALS BOARD 
Richmond. Virginia 23227 

JoonR, Cline Office: 804-746-4501 
Virginia$at#41346 Celt 8()4..347-4017 

July 8, 2010 

Eurika DUff, Clerk of the Board 
Eovironmental Appeals Board 
U. S. Eovironmental Protection Agency 
Colorado Building 
1341 G Street, N.W., Suile 600 
Washington, D.C. 20005 

Re: In re Peabody Western Coal Company, CAA APPeal No. 10-01; 

Dear Ms. DUff: 

On behalfof Peabody Western Coal Company, I have enclOll<'<! the original and five 
copies ofeach of the following documents for filing in the above-referenced matter: 

• 	 Peahody Western Coal Company', ("Peabody's") Motion for Leave to File a SlUTeply to 
Navl\io Nation EPA', ("l'iNEPA',") Reply to Peabody'. Response to NNEP A's Motion 
for Voluntsry Remand; 

• 	 Peabody Western Coal Company's ("Peabody's") SlUTCply to Navajo Nation EPA's 
("NNEPA's, Reply to Peabody's Response to NNEPA'. Motion for Voluntsry Remand; 

• 	 Peabody Western Coal Company'. Motion for Leave to File a Response to United States 
F.nvironmenta1 Protection Agency Region IX's Ami_ Cur/Qe Brief Moving for a Stay of 
the Proceedings, or in the Alternative, Seeking that the Board Grant Navajo Nation 
Eovironmental Protection Agency's Motion for Voluntsry Remaod; and 

• 	 Peabody Western Coal Company's Response to United States Environmental Protection 
Agency Region IX's Amicus Curiae Brief Moving for a Stay of the Proceedings, or in tbe 
Alternative, Seeking that the Board Grant Navl\io Nation Environmental Protection 
Agency's Motion for Voluntsry Remand. 

Please do not hesitate to contact me at (804) 746-4501 ifyou have any questions or 
concerns about the enclosed, 
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BEf'ORE THE ENVIRONMEN1'AL APPEALS BOARD 
UNITED STATES ENVIRONMENTALPROTECll0N AGE't~J~L -9 Pi1 ti; 15 

WASHINGTON, D.C. ...• 

=;,;ViR, APPEALS SOARD 

) 
In re: ) 

) 
Peabody Western Coal Company ) CAA Appeal No. 10-01 

) 
eAA PerruitNo. N'N-OP-08-010 ) 

____I 


PEABODY WESTERN COAL COMPANY'S (~PF,AI!ODY'Sn MOTION FOR LEAVE 
TO FILE A SURREPLY TO NAVAJO NATION EPA'S (~NNEPA'S") REPLY TO 
PEABODY'S RESPONSE TO NNEPA'S MOTION FOR VOLUNTARY REMAND 

The Navajo Nation EPA bas requested the Environmental Appeals Board ("EAB" or the 

"Boatd") to voluntarily remand the part 71 federal operating permit issued by the NNEP A for the 

Black Mesa Complex owned and operated by the Petitioner, Peabody Western Coal Company 

("Peabody" or the "Company"). Motion of the Navajo Nation EPA for Voluntary Remand and 

Memorandum in Support of Mation ("Motion for Remand") (May 28, 2010). Peabody has filed 

its response in opposition to the Motion for Remand, Peabody Western Coal Company's 

Response to the Navajo Nation EPA's Motion for Voluntary Remand and Memorandum in 

Support orMation ("Peabody's Response") (June 11,2010). 

The Board has now grsnted N"N'EPA', Motion for Leave to File a Reply to Peabody's 

Response. Order Granting Extension of Time fur NNEI' A to File Response, Granting NlliEP A's 

Motion to File Reply to Opposition to Motion for Voluntary Remand and Granting EPA Region 

9's Motion to File Amicus Brief (July 2, 2010). Attached to NNEPA's Motion wa.the Navajo 

Nation EPA's Reply to Peabody Western Coal Company's Response to Motion fur Voluntary 



Remand {"lIiN'EPA's Reply"} (June 24,20]0). Peabody WeSlern Coal Company, by and through 

its undersigned attorneys, hereby files this Motion for Leave to File a Surreply. accompanied by 

the proposed SUlTeply, and .Iate. the following in support ofthis Motion; 

1. 10 ils Reply, NNEPA asserts that Peabody's Response to the Motion for Remand 

impermissibly raises for the first time the question of whether NNEPA may use the procedures 

of its Navajo Nation Operating Permil Regnlalions ("NNOPR") '" process the part 71 permit that 

is the SUbject of this proceeding. That NNEP A claim mischaracterizcs the single, underlying 

legal issue that Peabody has consistently raised not only during the NNEPA's process for issuing 

that penni. but also throughoul this proceeding. 

2. In its Reply, NNEPA asserts incorrectly that the Delegation Agreement authorizes 

NNEPA's use ofNNOPR permit procedures when administering Ihe delegated part 71 program. 

Furthermore, Peabody did not challenge that Agreement hecause it is not an EPA rulemaldng 

that has the force of law under the Clean Air Act 

3. In its Reply. NNEPA incorrectly argues that it is not precluded from using its own 

permitting procedures when administering the delegated part 71 program. 

4. In its Reply, NNEPA's argument in support of its Motion for Remand cootinues 

to lack the necessary level of specificity for the Board to objectively determine whether good 

cause exists to justify the requested remand. 

5. 10 its Reply, NNEPA for the first time supports the Board's stay of this 

proceeding as an alternative to its request for remaud, and Peabody seeks to reply to that 

proposed alternative, 

WHEREFORE, for the reasons stated above, Peabody respectfully "''1'_' the Board to 

grant this Motion fur Leave to File a Surreply to NNEPA's Reply. 



Counsel for NNEPA bas advised counsel for Peabody that :-iNEPA objects to this Motion 

because NNEPA does not see the need fur extra briefing on NNEPA's Motion for VolunJary 

Remand and because there is no provision for a surreply in any ofthe Board's rules, 

Respectfully submitted, 
/l 

(;q "J /ij;.
WL i'-.. I..A~ 

MinR Cline 
Julm R Cline, PLLC 
P. 0 Box 15476 
Richmond, Virginia 23227 
(804) 746-4501 (direct & fax) 
jJ)hn@iohncli~~ 

Peter S. Glaser 
Troutman Sanders LLP 
401 9'" Street, N.W., Suite 1000 
Washington, D.C 20004-2134 
(202) 274-2998 
(202) 654-5611 (fax) 
~ter.glaSS'r@tn)ut!lli\11~fl:ders"com 

ATTORNEYS FOR PETITIONER 
PEABODY WESTERN COAL COMPANY 
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CERTIFICATE OF SERVICE 


I hereby certify that a copy of the furegoing PEABODY WEST~'" COAL 

COMPANY'S ("PEABODY'S") Mo.TIo.N FOR LEAVE TO FILE A SURREPLY TO. 

NAVAJO NATION EPA'S ("NNEPA'S") REPLY TO PEABODY'S RESPONSE TO. 

NNEPA'S MOTION FOR VOLUNTARY REMAND in the matter of In re Peabody Western 

Coal Company, CAA Appeal No. 10-01, was served by United Stlltes First Class Mail, postage 

prepaid, on each ofthe following persons this 8'" day of July, 2010: 

Jill E, Grant, Esq. 
Nordhaus Law Firm, LLP 
1401 K Street, N,W, Suite 801 
Waslrington, D,C. 20005 

Anthony Aguirre, Assistant Attorney General 
Navajo Nation Department ofJustice 
p, 0. Box 2010 
Window Rock, Arizona 86515 

Stephen B. Etsitty, Executive Director 
!\avajo Nation Environmental Protection Agency 
p, O. Box 339 
Window Rock, Arizona 86515 

Nancy I, Marvel, Regional Counsel 
Ivan Lieben, Assistant Regional Counsel 
U.s. Environmental Protection Agency, Region lX 
75 Hav."thorne Street 
San Francisco, California 94105 

9!:C!(,oc
~Cline 


Attorney for Petitioner 
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,R~ce~fj"AL 

'-'.v, :.?/\, 

BEFORE THE El'iVIRONMENTAL APPEAL.'> BOARD 
UNITEDSTATESENVIRONMENTALPROTECTION~9 PM If 26 

WASHINGTON, D.C. 
ENVIR, APPEALS BOAIW 

--... ~-~ .~--~--

) 
In re~ ) 

) 
Peabody Western Coal Company ) CAA Appeal No, 10-01 

) 
CAA Permit No. ]\'''N-OP-O&-OIO ) 

---~) 

PEABODY WESTERN COAL COMPANY'S (~PEABQDY'S") SVRREPLY TO 

BACKGROUND 

The Environmental Appeals Board ("EAB" or the "Board") recently approved for 

submittal in this proceeding the Navajo Nation EPA's Reply to Peabody Western Coal 

Company's Response to Motion fur Voluntary Remand (' NNEPA Reply") (June 24, 2010), 

Order Granting Extension of Time for NNEPA to File Response, Granting Nl'.'EPA·s Motion to 

File Reply to Opposition to Motion for V olun!ary Remand and ',rl'anting EPA Region 9', Motion 

to File Amicus Brier (July 2, 2010), The NNEPA Reply (I) mischaracterizes an argument in 

Peabody's Response to NNEPA' s Motion fur Remand as different from an argument in the 

Company's Petition fur Review, (2) incorrectly describes the legal nature and effect of the 

Delegation Agreement between EPA Region IX and NNEPA, and (3) wrongly argues that 

],\}""EPA is authorized "'to follow its own permit processing procedures when admlnlstering a 

delegated part 71 program." 



Peabody's Surreply addresses these defects and demonstnltes further wby NNEPA's 

Motion for Remand must be denied. Indeed, as discussed below, tbe NNEPA Reply further 

highlights NNEPA's misunderstanding of tbe limitations on its Tribal authority when 

administering a part 71 federal pennit program under a delegation ofauthority. 

In addition, tbis Snrreply addresses the N."ffiPA Reply's endorsement of a stay in this 

proceeding as an alternative to tbe originally requested remand. As Peabody has informed the 

Board previously, fur purposes of aiding tbe ultimate resolution of tbis case, Peabndy does not 

oppose a brief stay of tbis proceeding, subject to specific conditions, so that NNEPA can 

potentially make changes to the permit. Peabody Western Coal Company's Response to, and 

Conditional Support of, Molion of Navajo Nation EPA for Extension ofTime to File Resprmse 

to Peabody Western Coal Company's Petition for Review (June 29, 2010). Peabody doe, not 

believe that any of the changes that NNEPA contemplates will cure the legal defects that 

Peabody has identified in the permit. However, it may be that the best way to prove Peabody" 

point in this regard is to briefly stay this proceeding so that NNEP A can make the changes it 

wishes to make, provided that NNEP A acts quickly and subject to the conditions that Peabody 

identified to ensure that the case is not unduly delayed. This case could then be resumed with 

the revised permit before the Board. 

ARGUMENT 

I. 	 NNEl'A'S MOTION FOR REMAND MUST BE DENIED BECAUSE ITS 
MISUNDERSTANDING OF mE LIMITATIONS ON TRIBAL 
AUTHORITY AS A PART 71 DELEGATE AGENCY WILL CON'I'INUE 
TO PERMEATE NNEPA·INTENDED PER.1\1.IT ru:V1SIONS. 

A. 	 Peabody~s Response to tbe Motion for Remand Does Not Raise an 
Issue Different from .he Issue Raised ill the Company"s Petition. 

Peabody disputes the NNEP A Reply's assertion that "there i. nothing that would allow 

PWCC to raise for the first time here tbe propriety of using the NNOPR permit procedures." 
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NNEP A Reply at 5 In its Motion for Remand, NNEPA repeatedly stated its intent, upon 

remand, to "reopen and revise ... portions of the pennit." NNEPA Motion for Remand at 2; id 

at 4. In particular, NNEPA's Remand Motion stated that it would reopen the part 71 pennit in 

accordance with the procedures at l'iNOPR § 406. Id at 4. NNEPA's Remand Motion also 

stated that it would notice the draft revised permit for public comment in keeping with 

procedures at NNOPR § 403(B)-(D). Jd Inasmuch as NNEPA's Motion for Remand committed 

to a reliance on specific NNOPR permit procedures that are also specific conditions in the 

permit, which Peabody's Petition for Review has previously chaUenged, there j5 110 reason why 

Peabody's Response to the Motion for Remand cannot address that Motion's stated intent to use 

those NNOPR permit procedures. 

Furthermore, the NNEPA Reply asserts that Peabody' s Petition only challenges the 

pennies. inclusion of conditions based on NNOPR Therefore, as NNEPA argues, the 

Company's Response in opposition to a remand of tile permit cannot now lawfully raise a new 

challenge, ie., whether NNEPA's use ofth. NNOPR to process that pennit is lawful NNEPA 

Reply at 4. However, NNEPA's Reply that juxtaposes those two allegedly different challenges 

by Peabody does little more than create an artificial distinction without. real difference. 

Peabody's Petition for Review "chal1enges NNEPA' s inclusion of requirements from the 

[NNOPR] as conditions in the Permit," Petition at I. In particular, one of the pennit conditions 

challenged by the Petition is Condition IVL which authorizes the NNEPA ro reopen the part 71 

permit for cause in accordance with the procedures at N'NOPR § 40ii Similarly, the Petition 

chaUenges the permit's inclusion of Conditions IVH, TV! and IV.K which authorize the 

~PA to revise the permit using, respectively. procedures for administrative permit 
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amendments at NNOPR § 405(C), procedures for minor permit modifications at NNOPR 

§ 405(D} and procedures for significant permit modifications at NNOPR § 405(E}. 

As those examples illustrate, Peabody's Petition chaUenges the permit's inclusion of 

conditions based on NNOPR because those conditions require, among other things., permIt 

reopening and different types of permit revisions in accordance with NNOPR procedures. 

Peabody bas consistently maintained lbat NNEPA as a delegate agency under the Clean Air Act 

is required to reopen and revise the subject part 71 federal permit only in accordance with part 71 

redera! procedures. 

Cnntrary to the NNEPA Reply, Peabody has nor "raise[d] thr the first time bere tbe 

propriety of using the NNOPR permit procedures." NNEPNs Reply at 5. Instead, Peabody's 

Petition challenges not only the propriety of using the NNOPR permit procedures hut also the 

propriety of using any other NNOPR requirements tbat are included in tbat permit when 

administering the part 71 rederal permit in accordance with a delegation of part 71 authority. 

Indeed, in its earlier comments on the draft part 71 permit issued by NNEPA, Peabody stated !bat 

"the h'NOPR does not provide authority for any requirement within the Part 71 permit[J'" 

Petition, Ex. C at 4. "[A]ny requirement within the Part 71 permit" clearly included tbose permit 

conditions, cbatlenged by Peabody's Penrion, that required the use of NNOPR permit 

procedures. 

B. 	 NNEPA Misc.....tru.. the Legal Nature and Effect or tbe Delegation 
ofAulhorit;y Agreement. 

1. 	 The terms and tonditIDm of the Delegation Agreemea' are Nt 
legaUy enforceable under the Clean Air Ad. 

Thu h'NEPA Reply at page 6 states that tbe Delegation of Authority Agreement between 

EPA Region IX and NNEPA "contemplates NNEPA's use of the NNOPR for permit 
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proces.<ing." The NNEPA Reply at page 7 recites how that Agreement became effective on 

Octnher 15, 2004 and was subsequently noticed in the Federal Register, bot "PWCC did not 

chaUenge the Agreement" 

The reason that Peabody never challenged the Delegation Agreement is straightforward, 

i.e" because that Agreement was not an EPA ruJemaking that was subject to public comment, In 

developing tha part 71 regulations, EPA deliberately cbose to "follow the procedures for 

delegation agreements established for the PSD program under which EPA does not publish its 

delegation agreements," 61 Fed, Reg, 34,214 (July I, 1996), As EPA explained, 

Delegation agreemelllS reflect the understanding of EPA and the 
delegate agency as to their respective responsibilities and are not 
subject to any ooti"" requirement. This approach allows EPA and the 
delegate agency to modiJY their agreement as circumstances change, 
without the burden ofpublishing a Federal Register notice, 

Id. Thus, because it constitutes simply an agreement between two agencies rather than an EPA 

rulemaking, the Delegation Agreement between Region IX and NNEPA states that "by entering 

into this Delegation Agreement, neither~"NEPA nor EPA intends to create a document that 

creates any enforceable rights in third parties who are oot signatories to tbe agreement," 

Perition, Ex. B at 2. 

III sum, counter to NNEPA' s helief, the Delegation Agreement between NNEP A and 

Region IX does not constitute an EPA rulemaking having the force of law under the Clean Air 

Act. As a result, any authority which l'iNEPA alleges has been granted by that Delegation 

Agreement is not enfurceable under the Act. That is, tbe Delegation Agreement cannot, and does 

not, anthonz. NNEPA's use ofNNOPR permit procedures when administering its part 71 

responsibilities under the Clean Alr Act 
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2. 	 NNEPA must use federal part 11 procedu.... when 
administering the part 71 program on hehalf ..fEPA. 

As a consequence ofth. Delegation Agreement, tlte NNEPA Reply at page 6 claims that 

"I\'NEPA i. not ac6ng as a deputized agent of EPA in administering the Part 71 program, but 

rather as all independent permitting agency required by EPA to have its own legal authorities,"" 

This stalemen! alone is sufficient cause fortlte Board to deny NNEPA'. Morion for Remand and 

instesd to resolve quickly the single legal issue presented by Peabody's Petition, before NNtpA 

issues any more permits: or revises any existing permits under its delegation of part 71 authOrity. 

The NNEPA Reply plainly illustrates NNEPA's misunderstanding of the legal effect of the 

Delegation Agreement 

As pointed ont above, the Delegation Agreement cannot, and does not, authorize NNEPA 

to use its NNOPR permit procedures as "an independent permitting agency," An agency that has 

been delegated EPA authority to administer a part 71 program under tbe Clean Air ..I.e! must use 

the federal prooedures for prncessing part 71 permit applications, See Peabody's Response to 

Motion for Remand at 17·]8 (quoting In re West Suburban R£cycling and FJlRfgy Center, L.P" 6 

EAD, 692, 703-4 (1996) (finding a State agency's contention that its role in reviewing PSD 

permit applications as a delegate agency requires the use of substantive and procedural 

requirements of State law to be "both inexplicable and plainly erronoous"», 

In order to be delegated part 71 authority, NNEPA had to demonstrate that it has 

adequate Tribal autbority to carry out all aspects of the delegated pat! 71 program, 40 CTR 

§ 7UO(a), That requirement, bowever, does nO! mean that NNEPA is allowed to base any 

portion of a part 71 permit on tbm Tribal authority when it issues such. federal permit under its 

delegated federal authority, Rather, in order for EPA to delegate its federal part 71 authority, 
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EPA must first determine that any federal permit that would he issued under that delegated 

authority would also he • lawful act under the Tribe's laws and regulations. 

Thus, a part 71 permit issued under a delegation of federal authority and in accordance 

with applicable federal permitting procedures will be enfurceahle under the Clean Air Act as 

long as tbe delegate agency also bas concurrent authority under Tribal or State law to take sucb 

action. The NNOPR's incorporation of applicable part 71 regulations by reference would have 

been a sufficient showing ofadequate Tribal authority. 4 NNR 11-2H-704; NNOPR § 704. To 

the extent that NNOPR actually provides specific permit procedures that parallel the federal part 

71 procedures, those Tribal rules only serve as further assurance that NNEl'A bas adequate 

Tribal authority to be delegated part 71 federal authority. However, under the Clean Air Act, 

NNEPA bas no authority to require the use ofNNOPR permit procedures when prO<e.sing a part 

71 permit application or when revising a part 71 permit. Unless and until NNEP A understands 

this critical limitation on the use of its Tribal authority when it administers the delegatnd part 71 

federal program, the Board's grant ofN1'.1lPA's requested remand would be pointless. 

C. 	 NNEPA Is Precluded from Using It. Own Reopening I'ro<edure. 
When It Administ.... the Part 71 Program. 

The NNEP A Reply asserts that the "question wbether NNEPA may use the NNOPR 

permitting procedures to reopeu and revise the PWCC permit is not before the Board." NNEPA 

Reply at 7. Peabody has demonstrated above, however, why that assertion is wroag. Peabody's 

Petition specifically challenges particular conditions in its NNEPA-issued permit that require 

permit reopening and permit revisions in accordance with NNOPR permitting procedures. 

Moreover, in its Motion for Remand, NNEPA expressly stated that, upon remand. it would 

reopeu and revise the permit in keeping with NNOPR permit procedures, and Peabody's 

Response to that Motion again cballenges the use of those NNOPR permit procedures when 
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administering the part 71 federal permit fur Black Mesa Complex. In short, the "question 

whether NNEPA may use the NNOPR permitting procedures to reopen aad revise the PWCC 

permit't is clearly before the Board at this time. 

Even ifthat issue is before the Board, "I\'NEPA maintains that Part 71 requires NN'EPA 

to use its own permit processing procadures, aad thst EPA has confirmed Ihat mrerpretation." 

NI\'EPA Reply at 7 (emphasis added). First, Peabody is unaware th.t EPA has COnfillUed that 

particular interpretation, but if that is indead the case, then EPA's action (presumably Region 

IX's) is all the more reason why the scope of NNEPA's Tribal authority as a part 71 delegate 

agency must be resolved .t once by the Board. 

Peabody concedes thst a plausible interpretation of 40 CF.R. § 71.7(1) could find Ihat 

either EPA or a permitting authority delegated pursuant to § 71.10, such as NN'EPA, could 

reopen a part 71 permit by determining that cause exists to do so. But Peabody strongly 

disagrees with the NNEP A Reply at page 8 which states that "the permitting authority must have 

its own reopening procedures to do so." 

As explained above, a part 71 delegation of autbority does not require the delegate 

agency to "have its OWn reopening procedures.~' Rather, the terms of thai delegation require that 

a reopening of a part 71 permit must be done in accordance with federal part 71 procednres. For 

that reason, a delegate agency is not required to have its own reopening procedures, but instead 

must demonstrate that any permit reopening under part 71 would also he lawful under Tribal or 

State law. Once again, NNEPA's misconception of the scope of its Tribal authority under a 

delegated part 71 program is cau,,,, for the Board to deny NNEPA's requested remand and 

insread resolve that legal issue raised by Peabody's Petition, before NNEP A takes any further 
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actions on the part 71 permits for Black !vlesa Complex and other major sources on the Navajo 

Reservation. 

IV. 	 THE NNt;PA REPLY DOES NOT BOLSTER ITS MOTION FOR 
REMAND, 

Ill< Board 8lso recently approved for submittal in this proceeding the United States 

Environmental Protection Agency Region IX's Amicus Curiae Brief Movlng for a Stay in the 

Proceedings, or in the Alternative. Seeking that the Board Grant Navajo Nation Environmental 

Protection Agency's Motion for Voluntary Rem.ed ("Region lX Amicus Brief') (June 24, 

2010). Order Gmnting Extension of Time for NNEPA to File Response, Granting NNEPA', 

Motion to File Reply to Opposition to Motion for Voluntary Remand and Granting EPA Region 

9's Motion to File Amicus Brief (July 2, 2010). The NNEPA Reply references Region IX's 

specUlation in its Amicus Brief that the permit revisions intended by NNEPA after the Board's 

requested remand "ma;y address P\VCC's- claims or change the analysis of those claims." 

NNEPA Reply at 3 (citing Region lX Amicus Br. at 9) (emphasis added). Based solely on that 

conjecture by Region lx:, NNEPA opines that "[n]o further detail sbould he necessary" to 

demonstrate good cause for the requested remand, 

NNEPA's conclusory claim that "no further detail [regarding its reason for requesting. 

remand] is necessary" lacks any persuasive support. Region lX has only sugg<!>1ed two possible 

reasDllS why NNEP A seeks • remand. In its Reply, however, NNEPA does not adopt either 

reason as the basis for seeking a remand. Indeed, NNEPA has stated only that it seeks to make 

"certain clarifications and corrections _ . to the pennit conditions that PWCC contested in its 

Petition for Review." NNEPA Motion for Remand at 7. 

The NNEPA Reply offers no proof that "'NEPA's intended "clarifications and 

corrections" would actually be substantive revisions to the permit. Indeed, the intended revisions 
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could just as: wen be ministerial types ofchanges that are not sufficient cause to justify a remand. 

The inescapable point is that the NNEPA Reply does not enhance NNEPA's earlier argument in 

its Motion fur Remand because NNEP A has still failed to identify sufficient details about its 

intended permit revisions that would allow the Board to make an informed decision whether 

NNEPA has demonstrated good cause for a remand~ 

V. 	 PEABODY CAN SUPPORT THE NNEPA-ENDORSED STAY OF THIS 
PROCEEDING, PROVIDED THE BOARD ORDER FOR THAT ACTION 
CONTAINS SPECIFIC CONDITIONS. 

The Region IX Amicus Brier requests the Board to gran, a stay in this proceeding so that 

NNEPA may make its intended permit revisions and issue a revised permit by no later than 

Novemher 15, 2010. Region IX Amicus Brief at 4-5~ Peabody has consistently opposed. 

disposition of the permit at this time that would allow NNEP A to revise the permit because any 

revised permit would undoubtedly continue to contain conditions that are unlawfully based on 

NNOPR requirements~ Throughout its Reply, NNEPA ronfums that any revised permit would 

continue to be flawed by conditions based .on NNOPR requirements. Peabody continues to 

heliev. that the only appropriate ecorse ofaction for the Board is to fmd all of the current part 71 

permit's conditions that are based on 1'-I"NOPR requirements to be unlawful miller the Clean Air 

Act That decision would he of immense importance in guiding any future part 71 permit 

revisions contemplated by NNEP A for Black Mesa Complex and for other major sources on Ihe 

Navajo Reservation. 

Nevertheless, the Company has previously indicated its wiUingness to support a stay in 

the proceeding. as proposed in the Region IX Amicus Brief, provided that the Board'. order for 

such a stay stipu1ates certain conditions that must be met. Peabody Western Coal Company's 

Response to, and Conditional Support ot; Motion of Navajo Nation EPA fur Extension of Time 
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to File Response to Peabody Western Coal Company's Petition for Review (June 29, 2010), 

For ease ofreference, Peabody repeats herein those conditions which any order for a stay would 

need to incorporate in order for Peabody to support that stay: 

L NNEPA .hall i.sue the final revised permit by no later than November 15,2010 

in keeping with the interim deadlines provided in paragraph 8 of1'l1\TEPA's Motion for Extension 

of Time to File Response to Peabody Western Coal Company'. Petition fur Review (June 24, 

2010); 

2. NNEPA'g revisions to the permit will consist only of changes to those permit 

conditions that Peabody has conteh"ted in its Petition; 

3. The stay shall automatically terminate on the date ofNNEPA's issuance of the 

final revised permit; 

4. No later than 30 days after service of the final revised permit, Peabody shall either 

withdraw its existing Petition for Review or file an Amended Petition for Review with the 

Board; 

5, No later than 30 days after service o[Peabody'. Amended Petition for Review, 

NNEP A shan file its Response to that Amended Petition 'with the Board; and 

6, In the event that one or-more of the preceding conditions is not satisfied, Peabody 

may seek appropriate relief from the Board. 

CONCLUSION 

NNEPA', Reply to Peabody's Response in opposition to NNEPA', Motion for Remand 

contains several faulty arguments that go to the heart of the Company's Petition for Review. 

Given the number of arguments in which ~NEPA has now consistently demonstrated a major 

misunderstanding of the scope of its Tribal authority when administering the part 71 program as 
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a delegate agency, Peabody respectfully urges the Board to deny NNEPA's Motion for Remand. 

Moreover~ the r..'NEPA Reply does nothing to enhance Nl' ..lEPA's. Motion fur Remand, because 

incorporation of Region lX's mere conjecture within that Reply does not cure the MOtion for 

Remand's failure to provide sufficient specificity that would allow the Board to reasonably 

decide that NNEPA ha,<; demonstrated the requisite good cause for a voluntary remand of the 

perodt. 

Nevertheless. as an alternative to the requested remand, Peabody could support the 

Board's order of a stay in this proceeding, provided such an order contains specific conditions 

identified herein by the Company~ induding a requirement for a revised permit to be issued by 

November 15, 20I 0 and a provision that preserves Peabody's right to appeal the revised permit. 

Respectfully submitted, 

(Je{ d,.>a,A d,
)1.; 

~. Cline 
John R. Cline, PLLC 
P. O. Box 15476 
Richmond, Virginia 23227 
(804) 746-4501 (direct & &xl 
jQhn@j()hnclm~law.com 

Peter S. Glaser 
Troutman Sanders LLP 
40 I 9& Street, N.W., Suite 1000 
Washington, D.C 20004-2134 
(202) 274-2998 
(l02) 654-5611 (fax) 
peter glaseT@troutmansaders.cQill 

ATTORNEYS FOR PETmONER 
PEABODY WESTERN COAL COMPANY 
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CERTIFICATE OF SERVICE 


I hereby certify that • copy of the foregoing PEABODY WESTERN COAL 

COMPANY'S ("PEABODY'S") SURREPLY TO NAVAJO NATION EPA'S ("N'NEPA'S") 

REPLY TO PEABODY'S RESPONSE TO NNEPA'S MOTION FOR VOLUNTARY 

REMAND in the matter of III re Peabody Western Coal Compa"y, CAA Appeal No. 10-01, was 

SCIVed by United States First Class MaiL postage prepaid, on each of the following persons this 

8'" day of July, 2010: 

Jill E. Grant, Esq. 
Nordhaus Law Firm, LLP 
J401 K Street, N.W., Suite 801 
Washington, D.C 20005 

Anthony Aguirre, Assistant Attorney General 
J't,;avajo Nation Department ofIustice 
P. O. Box 2010 
Window Rock, Atizona 86515 

Stephen B. Etsitty, Executive Director 
Navajo Nation Environmental Protection Agency 
P. O. Box 339 
Window Rock; Atizona 86515 

Nancy J. MarveL Regional CouoseJ 
Ivan Liehen, Assistant Regional Counsel 
U.S, Environmental Protection Agency, Region IX 
75 Hawthorne Street 
San Francisoo, California 94105 

Date: -WI Zo/.o 
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BEFORE THE ENVIRONML"ITAL APPEALS BOARD~ •.o '" ?"" , 

IDITrED STATESENVIRO!'OMENTAL PROTECTION AGENCY)·· - iT' (" 26 


WASHINGTON, D.C. 
["VIR, APPEALS BOARD 

) 
In re: ) 

) 
Peabody Western Coal Company ) eM Appeal No 10-01 

) 
eM Permit No. NN-OP-08·010 ) 

PEABODY WESTERN COAL COMPANY'S RESPQNSE TO UNITED STATES 

ENVIRONMENTAL PROTECTION AGENCY REGION IX'S AMICUS CURIAE BRIEF 


MOVING FOR A STAY OF TIlE PROCEEDINGS, OR IN TIlE ALTERNA:fIYE, 

SEEKING THAT TIlE BOARD GRANT NAVAJO NATION EI'!VIRONMENTAL 


PROTECTION AGENCY'S MOTION FOR VOLUNTARY REMAND 


EXHIBIT 

A. 	 Letter from Jill Grant, counsel to NNEP/\., to John Cline, counsel to Peabody, ofMar. 22, 
20 I 0 (explaining why NNEPA believes permit conditions based on NNOPR 
requirements are acceptable in NNEPA-issued part 71 permits) 



NORDHArJS LAW FIIDI. LLP 

J(l"tmV,""""", NY 
s...,,~~ We. " .. 
~Ot;tI1~, AZ 

~'''''W''&~''N" DC 

SvrH: 80: 
!40' K ST~E£T> N.W 

WASHINGTON. D.C 20005 
1"r.:U::PhO"'~E 202-530~!Z.?O 

-.111...'- 1U.'SIl: ",,,,,,1<,07 
ll:i'$;r,t#/, ,,., 'ct~"""..h<.w.com 

1''''CS''''!:LE: 202-53CH9!10 

John R, Cline 
John R. Cline, PLLC 
P.O, Box 1547(i 
Richmond. V A 23227 

Roe: Peabody ,,",'estern Coal Company Title V Permit ;\'0. NN~OP (fS-OlU 

Dear Joiu:: 

Please fmdar..u(hcd proposed fl.,"Visions to the Pa."t 71 pemla issued by the :--layajQ Nation 
ED\'ir::mme!'ltaJ Protection Age.'1cy C'NNEP A") !o Peabody Western Coa! eumpa"y ("Peabody") 
for Pc:::hody7 s Black :"f~sa Cumplex, NNEPA has taken into account the partics' telephone 
cQ.l1ference ofFebruary 23, 2010, as well as rour letter and accompanying proposed pemlit 
revisions ofFcbruary 26, 2010, in preparing this proposal. NNEPA understands your concern 
that the penuit make clear which pennjt provisions are federally and tribally enforceable and 
which are tribe-oniy enforceable. and has proyided this clBrHkation in its proPt,sed revisiuns. 
NNEPA does not i'Jowevcr, find it necessary- to move all references to the ~avajo X'l:\tkI11 

Operating Permit Regulations r'l\~OPK) to a separate section at the end of the permit to 
achieve that purpose, as there is: no such requirement in The CJean Air Act or the federal 
regulations. Indeed, NNEPA finds that it would he lnappropriate to do 5<."1, as discu'i.<;ed ~tnw, 

Before de!eg'dting to NXEPA the uuthority to administer the Part "j1 opemting permit 
program, EPA was required tD and did determine that 1'\TNEPA had adequate independent 
authority to administer the permit program. 40 CF. R. § 71.1 O(a); Deleg. Agr. at 1. EPA found 
such authority consisted ofhaving adeqllatc permit processing requircnK"llL<; and adequate penni! 
cnforcement-relatd investigatory authorities. Deleg. Agr. §§ IV. V, Vt1, IX2. :vloreover, 
befOre '\va:ving its coU>;;;:ctio:1 offees u~cer 40 CF.lt § 7L9(c}(2}(ii). EPA was required to and 
did detennine that ~'NEPA could (:OUect sufficient T..',.--enUe under its own authorities to fund a 
dc!e,gated Part 7l Program, M,; Ode£" AgL at 1 and § ft2. These three types ofpnn-isiofls ~ 
permit processing requirements, PCInXlf enforcemenl-related tm"CStigatory authorities, and penuit 
ft"¢s - il:re til< only Nayajo-ol11y provi:si.<ms .;itcd in th.., permit, Sin,;c the') \-""erc a prerequisite for 
deleg.atio!} ofthe program, NNEPA maintain;; it is appropriate for them to be cited in the pennlt. 
lVlmcover, NNEPA lS am: il\"/are of anything in Part 71 or the Clean Air Act that prohibits 
!\'1'ffiPA from doing so. 
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In f-ac(. EPA specifically allows state and tJiba! rcqu}rem~nts to be referenced in Pari 70 
permits. The Pm1 70 and Part 7 i ~rograms arc parallel pcrmittmg programs implementing the 
same Clean AIr Act Title V rcquuements, and "tIrey therefore mutuaHy infonn each othet. Before 
a state or tribe may he approved -::0 implement a Part 70 program it must demonstrate that Its laws 
provide adequate authority, 40 C.F,R. § 7Q,4(b}{3), just as states end tribes must de to be eligible 
for a P'.ut il delegation. Part 70 allows state- <L'1d tribe-only requirement'!. to be cited in the 
pem\it together '-villi federal requirements, as long as they are de.<;ignatoo a"l not being federnlly 
entbrceable. 40 C.FJt § 70.6(b)(2); see also White Paper 2. It is equally appropriate in the Part 
71 context to include permit conditions that are statc- Or tribe·l,;mly enlorceahk Mon~ovcr> tribc
only requirements should be afforded the same consideration as stam.only provisions. See 40 
e.F .R, § 49.3. You quote \Vhite Paper ] as T~quiring '''careful segregation vf terms implementing 
the Actrrom State-only reqnirements." However, neither White Paper 1 nor the other auth0r11I<'!; 
¢fred above defme "careful segregation" as requiring stale- ortri~nly terms to be relegated to a 
separate section ,nt the hack of "he permit. as if th\:y' 'Comprised a separate pennit, Indeed. 
"5~grcgation'o may be accomplished Simply by identifying: the "1ribe-ouly'" enforceable 
requirem~ as ~EPA is proposing . 

.\;Ial1Y ofthe provisions identified tv:, Peabody lmd in your letter as not being: proper Title 
V conditions actuaUy liTC identical to the federal requirerr:cnts. rOt thC5C pnnisions, NNEPA 
proposes to continue to streamJine the federal and tribal provisions in one condition" as is done in 
Peabody's: existirtg permit. To add:ess Peaboc1y~s concerns, hmvc\'cr, Ni:'¥1-::'PA proposes to lake 
two sreps: (1) explain in the statement of basis that complianC'c vdth the federal requirement will 
constitute compliance with its tribe~only counterpart., and therefore the pm"isions \\'efC 

streamlined; and (2) include a notation in the permit condition that the referenced parallel 
provlsionofthe '[\;'NOPR is enforceable only by NNEPA. There is EPA precedent for this 
approach, tu at least one Title V order, EPA found that local-only enfort:i>ab!c and federally 
enfOl'ceable requirements could be streamlined, citing \Vhite Paper 2. Pacific COIL'''! Bldg 
Products, Inc., Pennit No, AOOOll, Clar!( County Health Dist., Nev. (Order is--5ucd Dec, 10. 
19')9), at 5~6. In addition, NNEPA has an interest in citing tribel provisions in parallel "\\.Jtll 
corresponding fe-deral pro\islons to keep :he penniL a5 clear a~d simple as possible: to enable 
permittees to berome fiuniliar with the ~OPR. since the t\1NOPR applies to permittees within 
the Navajo Kation regardkss of federal approval a.t1d since }.'1\.TEPr\ intends to appi)< fur primacy
for a Part 70 program in the future; and to enable l\SFPA pennit \uiters to become HrrniJiar ""lth 
the h'NOPR in preparation fOT implementation of a Pa::.t 70 program 

In contraSt, the permit fee requirement;; do not bave a current ioocral counterpart, slnc(' 
EPA "ValVOO the federal fees When it found the tribal fees to be adequate, The fet' pnwision 
already has its: OV/ll section in the permit (§ IV.A\ and NNEPA is proposing to delete rdereuces 
to !he federal Authorizing provisions. as yon suggest Like the other provisIons of the ::rNOPR 
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NNEPA also proposes to label this section as enforceable only by NNEPA. 

h"NEPA also propost"S to fCvise the reopening provlliions in the permit As you pointed 
Ottt, EPA may not delegate its authority to reopen a pcmrit or to respond to a petition to reopen 
the permit See 40 CF,R, §§ 71.7(g), 7LlO(h), );'NEPA must retain its own authority to reopen 
a permit, howe-ver, in order to be delegated l.'le Part 7 t program, as discussed above. Indeed, 
under ~ 71 7(g), alth<mgh EPA initiates the reoper:ing process, EP A must provide the delegate 
authority an opportunity to revise the permit prior to EPA itself being able to take such action. 
NNEPA therefore \lYiH be following its o~n reopening procedures; it just will not be making the 
aJ.'tual d:etennirudon to reopen. See also § 71. 7(i){2) (reopening -shall follow same procedures as 
for pennit issuance), NNEPA therefore proposes to include two separate reopening provision..<> in 
the permit, Ol\e for NNEPA and one for EPA. As with the other provisions, these provisions wiH 
Specifically designate which permitting authority can enforce d1e requirement. 

Finally, you re(;oIllIilcndcd removing references to EPA as a recipient ofcertain 'XportS. 
such as the semiMannual reports and de-vlation reports. After conferring with EPA Region IX, 
NNEPA agrees "vith these proposed changes and ",fill propose to revise the permit m'~ording1y. 

With regard to the process going forward, ?>mEPA will need to propose reVisions to the 
permit and will follow the 1\'NOPR reoperJng procedures to do so. These provisions mirror the 
authQrities in 40 C.F.R. § 71.7(t), and dictate use of the same procedures as tor initial permit 
issuance. The pmcess will include public notice and an opportunity for comment ort the 
projJOScd pennit modifications. NNEPA v,rilI simultaneously provide EPA with its 45-day review 
period under 40 c.P.R. § 71.1 O(g). After the end of the public coJlJ.IIlefrt period and EPA's 
review. and after addressing any comments andJor objections, 1'-<1'-;"CPA will issue the flnal revised 
permit. 

NI\'EPA believes that once it issues a final rev:isoo pennit reflecting these changes, 
Peabody's concerns will be addressed. Therefore, we suggest that as soon as Nh'EP A proposes 
these permit revisions, the parties should jointly st'~k an additional 6O-day extension for the 
proceedings at the EAR This would allow time for issuance of the final permit, after Which 
Peabody would wjthdraw its petitions from both the EAll and EPA. 

I trust Pe-abody will :find this approach to be acceptabie. Please iet me know ifyou have 
any questions or concernK 
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Sincerely, 

NORDHAUS LAW FIRM, LLP 

00\ ,: ~(ff't 
Jill Elise Grim! 

cc: 	 Ivan Lieben, EPA ORC Region 9 
Eugenia Quintana, NNEP A Deputy Director, Air & Toxies I_check titleJ 
Charlene Nelson, l<NEPA Air Quality Prugrdlll Manager [cbeck title] 



BEFORE THE ENVIRONMENTAL APPEALS BOARD ""'C "" '"'! H,? 
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY' '" -7" ", ,,6 

WASHL'IGTON, D,C 

---_.... __ ...._ ........
) 

In re: ) 
) 

Peabody Western Coal Company ) CAA Appeal No. 10·01 
) 

eAA Permit No. NN-OP-08-010 ) 

VQqJNTARY REMAND 

The Environmental Appeals Boord ("EAB" or the "Board") bas granted EPA Region 

lX's Motion for Leave to File an Amicus Brief Moving for a Stay of Proceedings, Of, in the 

Alternative, Seeking a Grant of Navajo Nation EPA's ("J',N'EPA's") Motion for Voluntary 

Remand in the above-captioned matter, Order Granting Extension of Time for N?\"PJlA to File 

Response, Granting NNEPA's Motion to File Reply to Qppo.ition to Motion for Volunlliry 

Remand and Granting EPA Region 9's Motion to File Amicus Brief (July 2, 2010), EPA Region 

IX's Motion was accompanied by United States Environmental Protection Agency Region IX's 

Amicus Curiae Brief Moving for a Stay of the Proceedings, or in the Alternative, Seeking that 

the Board Grant Navajo Nation Environmental Protection Agency's Motion for Voluntary 

Remand ("Region IX Amicus Brief' or "Amkus Brie!") (June 24, 2010). 



Petitioner in this proceeding, Peabody western Coal Company ("Peabody" or me 

"Company"), by and through its undersigned attorneys, hereby files mi, Motion for Leave to File 

a Response to EPA Region IX's Amicus Brief, accompanied by the proposed Response. In 

support of this Motion, Peabody states the following: 

1, In its Amicus Brief, Region IX makes certain statements about the sufficiency of 

NNEPA's Motion for Remand which Pe.body finds to he either inadequately supported by 

relevant facts or else inconsistent with the appHcabJe facts. 

2. In Its Amicus Brief, Region IX asserts that the remand requested by ~PA is 

supported by EAR precedellt, Peabody questions whether the remand decisions cited by Region 

IX have significant relevat:tCe to the circumstances of this instant proceeding, including whether 

the Board has remanded a permit prior to the permitting authority responding to the petition for 

revIew. 

3. In its Amicus Brief, Region IX incorrectly argues that a particular permit-

withdrawal provision of40 CF,R, part 124 should guide the Board's deGision to remand the part 

71 penni! at issue here_ 

4. In its Amicus Briet: Region IX moves for a stay of this proceeding until 

Nlv"'EPA's issuance of a revised permit by a date certain. Peabody seeks to voice its support for 

such a Board action, provided that the order for a stay is accompanied by specific conditiOns. 

WHEREFORE, given me issues identified above, Peabody respectfully requests the 

Board to grant this Motion for Leave to file a Response to EPA Region lX's Amicus Brief 

Connsel for EPA Region IX has advised counsel for Peabody that EPA Region IX does 

not object to this Motion" Likewise, counsel fur NNEPA bas advised counsel for Peabody that 

NNEPAdoes not object to tbis Motion, 
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Respectfully submitted, 

JohnM.. Cline 
JoliJ'. R. Cline, PLLC 
P. O. Box 15476 
Richmond, Virginia 23227 
(&04) 746-4501 (direct & fax) 
john@jobnclinelaw.com 

P~ter S. Glaser 
Troutman Sanders LLP 
401 9" Street, N.W., Suite 1000 
Washington, D.C 20004-2134 
(202) 274-2998 
(202) 654-5611 (fux) 
peter. giaser@troutmansaders.com 

ATTOR.~YSFORPETITrO~nR 

PEABODY WES~'1 COAL CO~{pANY 
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CER1U'ICATE OF SERVICE 


I hereby certify that a copy of the furegoing PEABODY WEST~l\[ COAL 

COMPANY'S MOTION FOR LEAVE TO FILE A RESPONSE TO UNITED STATES 

ENVIRONMENTAL PROTECTIO:-.f AGENCY REGION IX'S AMICUS CURiAE BRIEF 

MOVING FOR A STAY OF TIlE PROCEEDINGS, OR IN THE ALTE&'iATIVE, SEEKDlG 

THAT TIlE BOARD GRA'IT NAVAJO NATION ENVIRONMEc'ITAL PROTECTION 

AGENCY'S MOTION FOR VOLUNTMY REMAND in the matter ofIn re Peabody Western 

Coal Company, CAA Appeal No. 104l1, was served by United States First Class Mail, postage 

prepaid, on each of the following persons this 8th day of July, 2010: 

Jill E. Grant, Esq. 
Nordhau, Law Finn, LLP 
1401 K Street, NW., Suite 801 
Washington. D.C. 20005 

Anthony Aguirre, Assistant Attorney General 
Navajo Nation Department ofJustice 
PO 8ox2010 
Window Rock, Arizona 86515 

Stephen B. Etsitty, Executive Direetor 
Navajo Nation Environmentai Protection Agency 
P. O. Box 339 
Window Rock, Arizona 86515 

Nancy J. Marvel, Regional Counsel 
Ivan Liehen, Assistant Regional Counsel 
U.S. Environmental Protection Agency, Region IX 
75 Hawthorne Street 
San Francisco, California 94105 

012.!( ~ ,fulti Clin;-~ ~ 
Attorney for Petitioner 

Date: 
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ORl<lWNlVEO 
U.S. E,P,A.• 

BEFORE THE ENVIRONMENTAL APPEALS BOARD 
UNITED STATES ENVmONMENTAL PROTECTION AGENCY ;,,~ J!'l -9 PM I.): :;6 

WASHINGTON, D.C. 
Cf/lR, ;\PPEALS B2MIO 

~--.-~.... 
) 

In re: ) 
) 

Peabody Western Coal Company ) eAA Appeal No. 10-01 
) 

CAA Permit No. NN-OP-08-0 1 0 ) 

PEABQDY WESTER,'l COAl, COMPANY'S RESPONSE TO UNITED STATES 
ENVIRONMENTAL PROTECTION AGENCY REGION IX'S JMICUS CURiAE BRIEF 

BACKGROUND 

The Environmental Appeals Board ("EAB" or the "Board") has granted EPA Region 

IX's Motion for Leave to File an Amicus Brief Moving for a Stay of Proceedings, or, in the 

Alternative, Seeking a Grant of Navajo Nation EPA's ("NNEP A Y) Motion for Voluntary 

Remand in the above-captioned matter. Order Granting Extension of Time for NNEP A to File 

Response, Granting NNEPA's Motion to File Reply to Opposition to Motion for Voluntary 

Remand and Granting EPA Region 9's Motion to File Amicus Brief (July 2, 2010). EPA Region 

IX's Motion was accompanied by United States Environmental Protection Agency Region IX's 

Amicus Curiae Brief Moving for a Stay of the Proceedings:, or in the Ahemative, Seeking that 

the Board Grant Navajo Nation Environmental Protection Agency's Motion for Voluntary 

Remand ("Region fX Amicus Brief' or "Amicus Brief,) (June 24, 2010). 



Peabody disputes Region IX's characterization of NNEPA's argument for granting the 

requested remand as "comprehensive and cogent," Amicus Brief at 6, and Region lX's suspect 

statement that NNEP A's Motion for Remand "easily meets the standard set for by the Board [for 

granting a remand]." Amicus Brief at 10. Instead, Peabody asserts that an objective assessment 

ofNNEPA's Motion for Remand, as previously provided by Peabody's Response to the Motion 

for Remand, can only reasonably conclude that NNEPA has failed to satisfy the Board's 

threshold criteria for granting a request fur remand. See Peabndy Western Coal Company's 

Response to the Navajo Nation EPA~s Motion for Voluntary Remand and Memorandum in 

Support ofMotion, 6-11 (June 11, 2010). 

Moreover, Region IX has cited various remand decisions by the Board as precedent fur 

the same decision in this case without demonstrating that tbe circumstances surrounding the 

Board's remands in those cases bear any similarity to the circumstances in this proceerung, In 

addition, Region IX', statement that the permit-withdrawal provision of 40 C.F.R. part 124 

should guide the Board's decision to grant NNEPA's Motion for Remand in this part 71 permit 

appeal is simply incorrect Furthermore, Peabody can find no rationale for Region IX's assertion 

that NNEPA's argument in support of a remand "is identical to the situation in In Re Desert 

Rock, and no more specificity [in NNEPA's Remand Motion) is needed." Amicus Briefa! II. 

All told, the arguments within Region IX's Amicus Brief shmdd not persuade tha Board 

to grant NNEPA's Motion for Remand. However, Region IX bas proposed an alternative to a 

remand, i.e., a stay of the proceeding with a date certain by which NNEPA would issue a revised 

permit. While Peabody continues to maintain that the Board's appropriate course of action in 

this proceeding is to decide the issue presented in Peabody's Petition prior to any NNEPA 



revisions of the permit, the Company is willing to support the proposed stay, so long as the 

Boord's order ofa stay includes the conditions proposed herein by PeabndYe 

ARGUML"IT 

L NNEPA'. Motion for Voluntary Remand Should Not Se Granted. 

As an alternative to the Region IX's proposed stay of this proceeding (addressed below), 

Region IX urges the Board to grant NNEPA's Motion for Voluntary Remand because, according 

to Region IX, "NNEPA set forth a comprehensive and cogent argument as to why the Board 

should remand the permit[T Amicus Briof at fie However, Region IX', characterization of 

,NJ>.'E»A', Remand Motion is inaccuratee PeabndY has explainnd in substantial detail why 

NNEPA's argument in support of tbe requested remand i. far from heing "comprehensive and 

cogent," Peabody's Response to N)"'EPA's Motion fur Voluntary Remand and Memorandum in 

Support of Motion at 6·11, As the Company', Response demonstrates, NNEI'A's Motion for 

Remand does not satisfy the minimal threshold criteria required to demonstrate good cause for a 

remand because: 

(1) that Motion and its accompanying memorandum fuil to provide sufficient specificity 

regarding either permit revisions or issues to be reconsidered. committing instead to make SOme 

undefined "'clarificatIons and corrections"'; and 

(2) the requested remand will not promote administrative or judiCIal efficiency because 

NNEPA's expectation of any narrowing of the issues in this matter is only illusory, i.e., the sole 

legal issue present by Peabndy's Petition concerns the lawful scope ofNNEPA's Tribal authority 

when administering the part 7t program,. and that issue will remain after a remanded pennit is 

revised, 

,3, 




Against that background, Region IX nevertheless opines that r-mEP A'. expres.ed intent 

to "clarify" or "correct" those permit conditions contested by Peabody "easily meet. the standard 

set fbrth by the Board [for granting a requested remandJ" Amicus Brief at 10 (emphasis added)" 

Peabody can perhaps appreciate Region IX'. effurts to enhance the skeletal argument in 

NNEPA's Motion for Remand, bot the Region's assertion that NNEPA's Motion "easily" meets 

the Board's standard fur granting • remand is simply not supported by the content of that 

Motion. 

Indeed, the credibility of Region IX's defense of NNEPA'. Remand Motion is strained 

considerably by Region IX'. statement tbat the nature and content of NNEPA's Remand Motion 

"is identical to the situation in In re Desert Rock, and no more specificity is needed. to Amicus 

Brief at II" If that claim by Region IX were a<:CUrate, tben Peabody must ask why Region IX's 

Remand Motion in In re Desert Rock contained substantive, multi-page discu ssions: of each 

permit issue which the Region sought to reconsider upon remand. In re Desert Rock Energy 

Company, UC, PSD Appeal No." 08,03, 08.()4, 08-05 & 08·06, at 9-25, (EAB Apr 27, 2009) 

(EPA Region 9's Motion fur Voluntary Remaod)" 

Region IX~s Amicus Brief in this matter suggests that its Remand :Motion in In re Desert 

Rock did little more than identify .ach permit condition that it wanted to reconsider upon the 

Board's grant of the requested remand. That clearly was not the case, and Peabody's Response 

to NNEPA's Motion for Remand contains an informative summary of the lengths to which 

Region IX's Remand Motion in In re Desert Rock went in an effort to build its case for why 

certain permit issues noeded to he remanded for the Region'. further consideratiolL See 

Peabody's Response to NNEPA's Motion for Remand at 6-7. 

·4· 
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In SUl!\ NNEPA's Motion fur Remand and its ac<:ompanying memorandum do not 

constitute a "comprehensive and cogent argument" supporting a remand simply because Region 

IX has labeled it as such. An objective review of NNEPA's Motion and accompanying 

memorandum can oniy reasonably conclude that ~PA has offered no compelling justification 

for a remand ofthe permit in question. 

In its Amicus Brief, Region IX bas made a clever, but unsuccessful, attempt to 

inappropriately shift the burden of persuasion concerning a remand to Peabody. That is, Region 

IX attacks the arguments made by Peabody in opposition to the requested remand for 

"provid(ing] no basis for the Board to deny . a remand of the permit decision back to 

NNEPA" AmicosBOOatS. 

For example, Region IX asserts that "Peabody's claim that the underlying legal issues 

necessarily will remain the same is based on speculation," fa. Pea-boots Petition has) in fact, 

one single 1egal issue underlying all of its arguments in that Petit lon, i.e., whether NNEPA acting 

under its delegated part 71 authority can lawfully issue conditions in a part 71 permit that are 

based on requirements of the Navajo Nation Operating Permit Regulations. Based upon 

NNEPA's responses to Peabody comments on the draft part 71 permit for Black Mesa Complex, 

Pedtion, Ex. E at 9-10, based upon NNEPA's written response to Peabody after settlement 

discussions between those parties, Exhibit A, based upon NNEPA's Motion for Remand, and 

based upon NNEPA's recently filed Reply to Peabody's Response to that Motion for Remand, 

Peabody can state with a very high degree of confidence that sume cooditions in the revised 

permit that 1>.l\'EPA would issue upon remand would continue to be based on NNOPR 

requirements, i.e., the issue raised in the Company's Petition. 
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While !'the precise nature of any revised permit conditions is currently unknownLT' 

Amicus Brief at 8 (emphasis added), neither NNEPA nor EPA Region IX can state 

unequivocaJ1y that the revised permit will not contain any oondition based on a NNOPR 

requirement. In short. Region [X's attempt to discredit Peabody's Response in opposition to the 

Motion tor Remand has ignored some basic facts regarding }\""NEPA's consistent position and, as 

such,. Region IX's explanation is not compelling. 

In addition, Region IX disagrees with Peabody's challenge to NNEPA'. authority to 

reopen a part 71 parmit as a delegate agency. Amicus Brief at 9. Peabody concedes that a 

plausible interpretation of 40 CF.R. § 71.7(1) could find that either EPA or l'."NEPA, as the 

"permitting authority," is authorized to determine that cause exists to reopen a part 71 permit 

issued under a delegated part 71 program. 

Nevertheless, Region IX has ruled to address Peabody's major point related to 

reopening, i.e.• that acting under its delegated part 71 authority, NNEPA has no authority under 

the NNOPR to reopen a part 71 permit That is, contrary to NNEPA's Morion for Remand, 

NNEPA cannot use the prooedures ofNNOPR § 406 to reopen the part 71 permit fur Black Mesa 

Complex. 

It is this latter issue (raised initially by Peabody's Petition) that Region IX apparendy bas 

chosen not to address. Peabody canoot understand why Region IX declines to acknowledge that 

nothing under the Clcan Air Act authorizes NNEPA as a delegated part 71 agency !<l use its 

NNOPR reopening procedure, or any other NNOPR permitting procedure. to process a part 71 

federal permit That is, why does Region IX refrain from confinning that only federal 

procedural requirements may he used 1>y NN'EP A to satisfy it. delegated part 71 responsibilities? 
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In short, Region IX's Amicus Brief addresses only part of the reopening controversy in this 

matter, declining to take on the more onerous question posed by Peabody's Petition. 

n. 	 Region IX'. Positiou that a Remand Is Supported by EAB Precedent Is 
Incorrect or Questionable.. 

A. 	 Part 124 d .... uot suggest a decision to remand a part 71 permit. 

Region IX correctly notes that 4(J C.F.R § 124.19(d) provides that "The Regional 

Administrator~ at any time prior to the rendering of a [Board] decision ... to grant or deny 

review of a permit decision. may, upon notification to the Board and any interested parties, 

withdraw the permit and prepare a new draft permit under § 124.6 addressing the portions so 

withdrawn." Amicus Brief at 7. Consequently, Region IX states that, while part 124 does not 

apply to appeals of part 71 permits, "it is instructive regarding how sucb appeals should proceed 

and fully supports ... the granting ofNNEPA's Motion fur Voluntary Remand." Itt Region 

IX's statement is siMply wrong because it fails to properly account for EPA decisions made 

during the development oftbe part 71 regulations. 

While developing tbe part 71 regulations, EPA considered two ahernalive methods for 

establishing administrative review procedural requirements. One option was to amend existing 

procedures in part 124 to be compatible with the part 71 program, and those part 124 procedures 

would be incorporated by reference into part 7L The second alternative was to establish 

administrative appeal procedures as a separate section of part 71. See 60 Fed. Reg. 20,824 (Apr. 

27, 1995). 

As EPA explained, the Agency adopted the second aher:native, setting out administrative 

appeals procedures in § 71.11 and basing those prooedures 'closely on selected provisions of 

part 124, ",bpart A" Id (emphasi. added). The permit-witlIdrawal provision of§ 124. 19(d), as 

discussed ahove, is included within part 124, subpart A. Yet, that provision at § 124. 19(d) was 
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not selected for inclusion in the part 71 administrative appeals procedures. In other words, based 

upon the method by which part 71 appeals procedures were developed, EPA deliberately decided 

that part 71 would not include a permit-withdrawal provision comparable to § 124.19(d). 

As Region IX asserts, the permit-withdrawal provision at § 124. 19(d) may be instructive 

regarding how part 71 permit appeals proceed, but not in the way advocated by Region IX 

Rather, the deliberate absence of a provision in part 71 comparable to § 124.l9(d) strongly 

implies that EPA saw no need for part 71 permits to be withdrawn from the Board's 

consideration. Thus, rather than part 124 fully supporting the granting ofNNEPA's Motion for 

Voluntary Remand, the deliberate absence of a permit-withdrawal provision in the part 71 

administrative appeals procedures counsels against favoring a remand of such permits. 

B. 	 EAB precedent for remanding a permit under the circumstances of 
this proceeding is questionable. 

Peabody does not disagree with Region IX's observation that "the Board often remands a 

permit to the permit issuer rather than making a decision on the merits." Amicus Brief at 6. 

Indeed, Region IX has cited a number of cases in which the Board has remanded a permit, 

suggesting those cases establish precedent for the Board's decision whether to grant NNEPA's 

Motion for Remand. 

But, absent from the Region's discussion is any comparison of the similarities between 

those cited cases involving a remand and the instant case. For example, Peabody does not 

believe that the remand in any of the cases cited by Region IX was issued by EAB prior to the 

permitting authority's response to the petition for review. Remanding a permit before EAB even 

receives the permitting authority's response constitutes a highly unusual, if not extraordinary, act 

that may have no EAB precedent. Moreover, of the cases cited by Region IX as demonstrating 

precedent in support of the remand request in this proceeding, Region IX fails to disclose how 
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many of those cases involved 11 remand request by the permitting authority and how many 

involved the Board's own exercise of discretion to remand the permit after becoming familiar 

with the basic arguments. ofaU parties. 

Remands may be ordered by the Board generally if the permitting authority wishes to 

substantively change a permit conditlon or else wishes to recon."iider some aspect of the permit 

decision. In IT! l"deck-Elwood, nc, PSD Appeal No. 03-04, at 6 (EAB May 20, 2(04) (Order 

Denying Respondent's Motion fur Voluntary Partial Remand and Petitioner's Cross Motion for 

Complete Remand, and Staying the Board's Decision on the Petition for Review). However, 

Peabody question. the applicability of that general precedent in circumstances similar to the 

instant case where a petition for review demonstrates a clearly erroneous COncluSloO of law for 

which there is 00 alternative permit decision, and yet the permitting authority fails to commit to 

correcting that legal error if tbe Board grant. the permitting authority'. requested remand. 

III. The Region's Proposed Stay Is Preferable to a Remand oftbe Permit, 

Region IX request, the Board to grant a stay in this proceeding so that NNEPA may 

make its intendnd permit revision. and issue a revised permit by no later than November 15, 

2010. Amicus Brief at 4-5, Peabody has consistently opposed a disposition of the permit at this 

time that would anow NNEP A to revise the pennit because any revised permit would 

undoubtedly continue to contain conditions that are uruawfuJly based on NNOPR requirements. 

Statement. by NNEP A throughout it. Reply confirm that any revised part 71 permit would 

continue to he flawed, i.e., contain permit conditions based on NNOPR requirements. Thus, 

Peabody continues to believe that the only appropriate course of action for the Board is to 

proceed with Peabody's appeal and to find all of the current permit conditions based on NNOPR 

to he unlawful. That finding would serve a< necessary and essential direction for any permit 



revisions which NNEPA now contemplates. Otherwise, Peabody apparently will have no 

recourse but to return to the Board at some time in the future with the very same issue now 

presented by its existing Petition. 

Nevertheless. the Company has previously indicated its willingness to support a stay in 

the proceedings as proposed in the Region IX Amicus Brief, provided that the Board's order for 

such a stay stipulates certain conditions that must he met. Peabody Western Coal Company's 

Response to, and Conditional Support of, Motion ofN.vajo Nation EPA for Extension of Time 

to File Response to Peabody Western Coal Company's Petition for Review (June 29, 2010). 

Among other features, the Region's proposed stay offers, for the first time, a date certain by 

which any revised permit would he issued. The certainty of that timing is highly favored over 

NNEPA's Motion fot Remand which makes no commitment to any schedule. 

For ease ofreference, Peabody repeats herein those conditions which any order for a stay 

would need to incorporate in order fbr Peabody to support that stay: 

I. 1\1><'EPA shall issue the final revised penni! by no later than November 15, 2010 

in keeping with the interim deadlines provided in paragraph 8 ofNNEPA's Motion for Extorsion 

of Time to File Response to Peabody Western Coal Company's Petition for Review (June 24, 

2010): 

2. NNEPA's revisions to the permit will consist only of changes to those permit 

conditions that Peabody has contested in its Petition; 

3. The stay shall automatically terminate on the date of NNEPA', issuance of the 

final revised permit; 
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4. No later than 30 days after service ofthe final revised pennit, Peabody shall either 

withdraw its existing Petition for Review or file an Amended Petition for Review with the 

Board; 

5. No later than 30 days after service of Peabody's Amended Petition fur Review. 

NNEPA shall file its Response to that Amended Petition with the Board; and 

6. In the event that one or more of the preceding conditions is. not satisfied, Peabody 

may seek appropriate relief from the Board. 

CONCLUSION 

Region IX states that NNEPA's argument in support of a voluntary remand is 

"comprehensive and cogent" and "easily meets the standard set funb by the Board." But Region 

IX's opinion is not persuasive because its Amicus Brief lacks substantive facts to support its 

stated belief. Contrary to Region IX's assessment of Peabody's Response in opposition to the 

requested remand, Peabody's Response first identified the standard for the Board's granting of a 

remand and then provided an analysis of the NNEPA's Motion for Remand to demonstrate why 

that Motion must he denied. 

Also, Region IX's arguments that (1) a particular administrative appeals provision in part 

124 and (2) EAB precedent both support a remand in this case are either clearly erroneous or else 

incomplete with respect to relevant faL'ts and therefore questionable. Finally, the Region '5 claim 

that NNEPA's demonstration of the need for a remand ""is identical to the situation in In Re 

Desert Rock, and no more specificity is nooded" can only he characterized as not credible. 

Peabody continues 10 oppese NNEPA's Motion for Remand because Region IX's 

Amicus Brief does not cure that Motion's fundamental deficiencies. However, while Peabody 

remains frustrated with the continued delays in this proceeding and believes the Board should 
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proceed to resolve the .ingle legal issue raised by the Company'. Petition, Peabody could 

support Region IX's Motion for a Stay of the Proceedings, provided that appropriate conditions 

are contained in any Board order for a stay that, among other things, ensures NNEPA issuance of 

a revised pennit by November 15,2010 and preserves the Company's right to appeal that revised 

permit~ 
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